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Estate Taxes

The Surface Transportation Act enacted in July includes a number of tax compliance

measures—including some paving the way for the IRS to close gaps in inconsistent estate

basis reporting and imposing additional filing requirements on estates. This article by Ste-

fanie J. Lipson of Greenberg Glusker takes a look at the estate basis filing and reporting

provisions, particularly the ‘“separate statement’ provision that directs practitioners and tax

preparers to submit a “statement’ to the IRS and any beneficiary who receives property

showing the same information as that found on the estate tax return.

Surface Transportation Act Paves New Road to Estate Tax Reporting Compliance

By StEFANIE J. LipsoN

he Surface Transportation and Veterans Health
T Care Choice Improvement Act of 2015 (Pub. L. No.

114-41), signed into law by President Barack
Obama on July 31, provides temporary funding for
highway and transportation projects by introducing
new tax compliance measures. In addition to modifying
tax return filing deadlines for partnerships and increas-
ing the information reported in a mortgage interest
statement, the tax compliance measures in the Surface
Transportation Act target a perceived abuse of inconsis-
tent basis reporting of property inherited with a
stepped-up basis when a sale of the property is later re-
ported by the beneficiary.

Stefanie J. Lipson is a partner at Greenberg
Glusker Fields Claman & Machtinger LLP in
Los Angeles. Her practice focuses on pro-
viding families with counsel in all aspects of
their personal legacy planning, including
operation and succession planning for family
owned businesses, tax-efficient long-term
wealth transfer solutions, and funding and
ongoing administration of family foundations.
Lipson specializes in providing tax counsel
for multi-generational family owned busi-
nesses, real estate and tech entrepreneurs and
high-profile entertainment industry figures.

In general, Internal Revenue Code Section 1014 pro-
vides that the basis of property received from a dece-
dent has a basis equal to its fair market value on the
date of the decedent’s death. The result is that the ben-
eficiary takes the property with a new basis, eliminating
the possibility of income tax on the property’s apprecia-
tion that took place during the decedent’s lifetime, or in
the case of property for which the decedent received the
benefit of depreciation, resetting the basis to fair mar-
ket value without an income tax recapture.

Obama has referred to this stepped-up basis as “per-
haps the largest single loophole in the entire individual
income tax code,” and various proposals, including the
president’s most recent budget proposal, would seek to
modify or eliminate the stepped-up basis rule.

New Statement Requirement

The Surface Transportation Act doesn’t eliminate or
attack stepped-up basis. Rather, in what appears to be
an effort to better facilitate consistent reporting and in-
formation flow between the income tax and estate and
gift tax divisions of the Internal Revenue Service, newly
enacted tax code Section 6035 directs the executor of
any estate required to file an estate tax return—or the
beneficiary, if the beneficiary is filing the return in
some circumstances—to provide a “statement” to the
IRS and to each person receiving property that was in-
cluded in the decedent’s estate. The statement must
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identify the value of each interest in the property as re-
ported on the return.

Note that for an estate electing portability of a de-
ceased spouse’s unused credit amount under Section
2010(c) (5), the return is considered required under Sec-
tion 6018(a), even where a return wouldn’t otherwise
havle been required but for the desire to elect portabil-
ity.

The separate statement is required to be furnished no
later than 30 days following the due date (including ex-
tensions) of the return, or the actual filing of the return,
whichever is earlier.

Section 6035 instructs the treasury secretary to pro-
vide regulations that address both (1) application of the
section in circumstances where an estate tax return is
not required, and (2) circumstances where a surviving
joint tenant or beneficiary of the property may have
more accurate basis information than the executor. Sec-
tion 6035 doesn’t address any statement requirement
where property has been acquired by gift, wherein the
basis is determined under Section 1015, or transferred
during the decedent’s lifetime in a manner that results
in no inclusion in the decedent’s estate.?

Basis consistency reporting proposals for property
with a carryover basis received by gift or received at a
decedent’s death in 2010 under the Section 1022 modi-
fied carryover basis rules were included in the adminis-
tration’s budget proposal explanations, but aren’t in-
cluded in the Surface Transportation Act.

The requirement to furnish the statement to the IRS
and to the beneficiary is effective for all returns filed af-
ter July 31, 2015. However, pursuant to Notice 2015-57,
effective Aug. 21, 2015, the due date for all Section 6035
statements that would be due prior to Feb. 29, 2016, is
delayed until Feb. 29, 2016. The notice instructs that
such statements shall not be furnished until a form is is-
sued for such purpose or until further guidance is pro-
vided.

Additional provisions of the Surface Transportation
Act make failure to provide these statements subject to
penalties under Sections 6721 and 6722.

Consistent Reporting, Penalties and
Extended Statute of Limitations

New Section 1014(f) (1) provides that the acquirer’s
basis in property, which is adjusted under Section
1014(a) to “fair market value,” can’t exceed the final
value determined for estate tax purposes (if it has been
so determined) or, for other property where a statement

! Treasury Regulations Section 20.2010-2(a) (1).

2 There are practitioners who take the position that certain
property held in an irrevocable grantor trust (a trust treated as
the same income taxpayer as the grantor under Section 671 et.
seq.) should receive a basis adjustment under Section 1014 at
the decedent’s death, notwithstanding the property of the trust
isn’t included in the decedent’s gross estate. This subject is be-
yond the scope of this article. Earlier this summer, though, in
Revenue Procedure 2015-37, the IRS said it will no longer pro-
vide letter rulings or determinations on whether assets in a
grantor trust that weren’t includible in the gross estate receive
a basis adjustment under Section 1014(f). The compliance
measures of the Surface Transportation Act don’t address this
situation because the assets aren’t reported on the estate tax
return or subject to inclusion in the decedent’s estate and
therefore fall outside the reach of Sections 1014 (f) and 6035.

has been made under Section 6035, the value on such a
statement.

Section 1014(f) (1) appears to apply only to estates for
which a return was required, targeting larger estates
with a value in excess of the credit amounts and seek-
ing to prevent the acquiring beneficiary from later
claiming, for basis purposes, the estate tax value didn’t
reflect fair market value.

The final value determined for estate tax purposes is
(1) the value stated on the return, if not challenged
prior to the expiration of the statute of limitations, (2)
the value as set by the IRS, if not timely challenged by
the executor, or (3) the value determined by a court or
pursuant to settlement agreement with the IRS.

The provisions of Section 1014(f) (1) only apply to
property which, by its inclusion in the decedent’s estate,
increased the decedent’s estate tax liability, as reduced
by credits allowable. This language would seem to ex-
empt property included in the gross estate and qualify-
ing for the federal estate tax marital deduction, because
inclusion of such property didn’t increase the estate tax
liability, and the potential tax liability was reduced by a
deduction against the estate, not a credit.

This basis consistency requirement could lead to ben-
eficiaries seeking to be more actively involved in the
valuation and estate tax reporting process, and possibly
more disputes between a beneficiary receiving property
and the executor or trustee reporting its value, where
the beneficiary will be later bound by the estate value
determination for basis purposes.

For example, a beneficiary who receives a specific
bequest of property that doesn’t bear its proportionate
share of estate tax is now further incentivized to advo-
cate for a higher reported value of the property on the
return. Certainly, where the beneficiary bears estate tax
on his or her bequest, this incentive to report a higher
value is mitigated by the increased estate tax liability at-
tributed to the beneficiary’s share.

Additions to Section 6662 impose a 20 percent accu-
racy penalty for reporting inconsistent estate basis, de-
fined as when “the basis of property claimed on a re-
turn exceeds the basis as determined under Section
1014(f).” Additions to Section 6501 also bring “an over-
statement of unrecovered cost or other basis” within
the reach of the extended six-year statute of limitations
for a “substantial omission” on the return (generally,
the omitted amount is in excess of 25 percent of the
gross income stated in the return). Note that the sub-
stantial omission for an overstatement of basis isn’t lim-
ited to estate basis issues.

Conclusion

The expected revenue from these estate tax/income
tax basis consistency provisions and the overstatement
of basis provisions is a combined $2.7 billion over a 10-
year period.

It is doubtful that practitioners and tax preparers will
be taken aback by a requirement to report basis consis-
tently. Rather, the real impact of these new provisions
is the additional requirement to file a separate state-
ment after the estate tax return and provide the same
information to the beneficiary receiving the property,
binding the beneficiary to accept the estate tax value as
the adjusted basis and ensuring clear authority to im-
pose failure-to-file penalties and accuracy-related pen-
alties.
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