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This letter provides a summary of the material provisions of the new tax bill.  In 
order to make this extraordinarily complex bill somewhat understandable, I have left off 
a number of details and simplified the discussion, so it is critical to consult with a tax 
advisor based on your particular facts before relying on any description here. 
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1. ESTATE AND GIFT TAX.  The estate and gift tax exemption for estates of 

decedents dying and gifts made between 2018-2025 is approximately $11,200,000 for 
individuals and approximately $22,400,000 for married couples, indexed for inflation 
after 2018.  In addition, the generation-skipping transfer tax exemption for direct skips, 
taxable distributions, and taxable terminations occurring between 2018-2025 is 
approximately $11.2 Million per person (or approximately $22.4 Million for married 
couples), indexed for inflation after 2018. 

2. INDIVIDUALS 

a. Maximum Tax Rate.  For 2018-2025, the maximum individual tax 
rate is 37%, reaching that level at $500k if single, $600k if married filing jointly, and 
$300,000 if married filing separately.  

b. Standard Deduction.  For 2018-2025, the standard deduction is 
increased substantially. For 2018, the standard deduction is $24,000 if married filing 
jointly $18,000 if single with dependent child, and $12,000 if single or married filing 
separately. These amounts will be indexed for inflation after 2018.   

c. Child Tax Credit.  For 2018-2025, the bill increases the child tax 
credit to $2,000, providing that no more than $1,400 per child shall be refundable. This 
$1,400 limitation is indexed for inflation after 2018. 

d. Casualty Losses.  For 2018-2025, there is no deduction for casualty 
losses unless such losses are attributable to a disaster declared by the President under 
the Disaster Relief and Emergency Assistance Act. 

e. Charitable Deductions.  For 2018-2025, the income-based 
percentage limit for charitable contributions of cash by an individual taxpayer to public 
charities is increased from 50% to 60%. 

f. Home Acquisition/Improvement Debt.  For 2018-2025, the 
deduction for interest on home purchase and improvement debt is limited to debt not in 
excess of $750,000 ($375,000 if married filing separately).   However, for debt incurred 
before December 15, 2017, the limit remains $1 million.   

g. Home Equity Debt.  For 2018-2025, there is no deduction of 
interest on a home equity loan that is not used to purchase or improve the home. 

h. Tax Determination Costs.  For 2018-2025, there is no deduction for 
expenses incurred in connection with the determination, collection, or refund of any tax. 
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i. Employee Business Expenses.  For 2018-2025, business expenses 
incurred by an employee are not deductible.  

j. State Income Taxes.  For 2018-2025, an individual may not deduct 
any state or local income taxes, even if paid in connection with a trade or business.  The 
only exception is to permit up to $10,000 ($5,000 for married taxpayer filing a separate 
return) of state income taxes and property taxes that are also not deductible (see 
below). 

k. State Property Taxes.   For 2018-25, an individual may not deduct 
any state property taxes except in connection with business or investment. The only 
exception is to permit up to $10,000 ($5,000 for married taxpayer filing a separate 
return) of state income taxes and such property taxes. 

l. Section 529 Plans.  For distributions after 2017, section 529 plans 
may distribute not more than $10,000 in expenses for tuition incurred during the taxable 
year in connection with attendance of each beneficiary at elementary or secondary 
school.  

m. Elimination of 3% Reduction of Itemized Deductions.  For 2017-
2025, there is no more reduction of itemized deductions by 3% of the amount by which 
the taxpayer’s adjusted gross income exceeds a threshold amount.  

n. Medical Expenses.  For 2017-2025, the threshold for deducting 
medical expenses is reduced from 10% of adjusted gross income to 7.5%.  

o. Alimony. Effective for any divorce or separation instrument 
executed after 2018, alimony is no longer deductible by the payor or taxable to the 
payee. 

p. Moving Expenses.  For 2018-2025, there is no deduction for 
business-related moving expenses, and employer reimbursement for such expenses is 
taxable. 

q. Obamacare Insurance Penalty. Starting in 2019, there is no longer 
any penalty for not carrying minimum health insurance. 

r. AMT Exemption Amount.  For 2018-2025, the alternative minimum 
tax exemption amount is increased to $109,400 for married taxpayers filing a joint return 
(half this amount for married taxpayers filing a separate return), and $70,300 for all 
other individuals.  The phase-out thresholds are increased to $1,000,000 for married 
taxpayers filing a joint return, and $500,000 for all other individuals.  These amounts are 
indexed for inflation after 2018. 
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s. Section 1044.  Section 1044, which permitted tax-free capital gain 
on the rollover of certain publicly-traded securities, is repealed for sales after 2017.   

t. Sale of Patents.  For sales after 2017, there is no capital gain 
treatment for the sale of a patent, invention, model, design, secret formula, or process 
(whether or not patented) that is held by either the taxpayer who created the property or 
a taxpayer with a substituted or transferred basis from the taxpayer who created the 
property.  Critically, the section amended was Section 1221(a)(3), and an old IRS 
Revenue Ruling (IRS Rev. Rul. 55-706) held that this section only applies to individuals 
and one-person loan-outs and should not apply to intangible property created by an 
entity through its employees, unless it is a one-person loan-out. 

u. Expatriated Corporation Compensation. Effective for corporations 
that expatriate after December 22, 2017, the excise tax on the value of stock 
compensation held by insiders of the corporation is increased from 15% to 20%. 

v. Carried Interest in Partnership.  Commencing with sales after 2017, 
there is now a three year holding period requirement to obtain long-term capital gain 
treatment attributable to an interest in a partnership that was received for services in 
connection with an active business of raising and investing capital.  This applies to a 
sale of the partnership interest or an allocation of capital gain by the partnership to the 
partner. 

3. DEFERRAL ON QUALIFIED STOCK 

a. In General.  The bill permits certain employees to elect to defer, for 
income tax purposes only (FICA and FUTA are not affected), the income attributable to 
the receipt of “Qualified Stock.”  

b. Qualified Stock.  “Qualified Stock” is very narrow and must meet all 
of the following requirements: 

i. The employee must receive the stock only in connection with 
the exercise of an option or in settlement of a phantom stock grant.  Oddly, Qualified 
Stock does not include grants of restricted stock, but it appears possible to effectively 
convert restricted stock to Qualified Stock by giving the employee a short-term option to 
buy restricted stock; 

ii. The employee cannot have the right to sell the stock to, or 
otherwise receive cash in lieu of stock from, the corporation;  

iii. The employee cannot make a Section 83(b) election to be 
taxed on the value of the stock on the date it is issued; 
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iv. The employee cannot be (1) a one-percent or more owner of 
the corporation at any time during the ten preceding calendar years, (2) anyone who is, 
or has been at any prior time, the chief executive officer or chief financial officer of the 
corporation, (3) a family member of an individual described above, or (4) one of the four 
highest compensated officers of the corporation during any of the ten preceding taxable 
years; 

v. The corporation issuing the stock (a) cannot be publicly 
traded and (b) must have a written plan under which, in the same calendar year, not 
less than 80 percent of all employees who provide services to the corporation in the 
United States (or any U.S. possession) are granted stock options or phantom stock with 
the same rights and privileges to receive Qualified Stock (other than number of shares 
as long as it is more than a de minimis amount).  This requirement will preclude most 
corporations from granting Qualified Stock; 

vi. In the preceding calendar year, the corporation cannot have 
purchased any of its outstanding stock unless at least 25% of the total dollar amount of 
the stock so purchased is Qualified Stock and the determination of which individuals 
from whom such stock is purchased is made on a reasonable basis; and 

vii. The corporation must notify the employee at the time of 
granting the option or phantom stock that the stock is potentially Qualified Stock and the 
consequences of making the deferral election. 

c. Election.  An election to defer income (“deferral election”) with 
respect to Qualified Stock must be made no later than thirty days after the first time the 
employee’s “right in the stock is substantially vested or is transferable.” It is not clear 
whether this election must be made (a) at the time the option or phantom stock vests or 
(b) at the time the stock is issued, so for now it would be safe to make the election at 
both times.   

d. Timing of Income Recognition and Deduction.  If an employee 
elects to defer income under the provision, the income is taxed on the earliest of (1) the 
first date the Qualified Stock becomes transferable, including to the employer; (2) the 
date the employee is no longer an employee of the corporation; (3) the first date on 
which any stock of the employer becomes publicly traded; (4) five years after the first 
date the employee’s right to the stock becomes substantially vested; or (5) the date the 
employee revokes the deferral election.  The corporation’s deduction is deferred until 
the date the employee recognizes income, and this is another reason that corporations 
may not want to issue Qualified Stock.   

e. Amount and Character of Income Recognition.  The amount of 
income taxed at the end of the deferral period is based on the value of the stock at the 
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time the stock first becomes substantially vested, even if the stock has dropped in value 
after that time.  The income is treated as wages and is taxed as ordinary income. 

f. Reporting and Withholding.  The corporation must withhold income 
taxes (presumably from other compensation otherwise owed to the employee) at the 
time the employee recognizes income at the highest income tax rate.  The employer 
must report the deferred income on Form W-2 (1) for the year of deferral and (2) for the 
year the income is taxed.  

g. 409A.  Qualified Stock is not subject to the potential penalties on 
deferred compensation under 409A.  

h. Effective Date.  The provision is effective for options or phantom 
stock exercised after 2017. 

4. BUSINESS INCOME DEDUCTION OTHER THAN FOR C 
CORPORATIONS 

a. In General.   For 2018-2025, individual taxpayers, trusts, and 
estates may deduct the lesser of (1) 20% of “Qualified Business Income” (“QBI”) and, 
for taxpayers with income over a certain level, (2) the greater of (i) 50% of W-2 wages 
paid or (ii) the sum of 25% of W-2 wages paid plus 2.5% of the original cost of tangible 
personal and depreciable real business property. The limit in clause (2) above is phased 
in at income levels above $157,500 ($315,000 in the case of a joint return), indexed for 
inflation after 2018. This limitation is fully phased in for a taxpayer with taxable income 
in excess of the threshold amount plus $50,000 ($100,000 in the case of a joint return).  
Assuming the benefit of the full 20% deduction, the net tax rate on QBI is 29.6%. 

b. QBI.  QBI is income that is either: 

i. Effectively connected with a U.S. (including Puerto Rico) 
trade or business.  This wording has been used for a long time to determine what 
income of foreign taxpayers is subject to U.S. tax, so there is a large body of law 
defining it; or 

ii. Ordinary income from REIT dividends, qualified cooperative 
dividends, and qualified publicly traded partnership income. 

c. Excluded Income.  QBI does not include any of the following 

i. Compensation for Services.  QBI does not include 
"reasonable compensation paid to the taxpayer by the trade or business for services,” 
including guaranteed payments from a partnership to a partner for services.  Critically, it 
is not clear if the IRS can deem the taxpayer to receive reasonable compensation, 
particularly from sole proprietorships (including single member LLCs) and partnerships.  
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ii. Other Income.  QBI does not include income from short or 
long-term capital gains, dividends, commodities, or foreign currency. 

d. Limitation for Certain Service Businesses. The deduction for QBI is 
phased out for income over a certain level if the QBI is attributable to certain service 
businesses listed below. The phase out starts at an income level of $157,500 ($315,000 
in the case of a joint return), indexed for inflation after 2018. The deduction is fully 
phased out for a taxpayer with taxable income in excess of the threshold amount plus 
$50,000 ($100,000 in the case of a joint return). The specific service businesses subject 
to this limit are as follows: 

i. Services for health, law, consulting, athletics, financial 
services, performing arts (in front of the camera or on stage), brokerage services, or 
investment; and 

ii. Any trade or business where the principal asset of such 
trade or business is the reputation or skill of one or more of its employees or owners.  
Based on prior IRS interpretations of this language, it is intended to apply only to 
businesses rendering services, and not to other activities. 

e. Pass-Through Entities.  In the case of a partnership or S 
corporation, the provision applies at the partner or shareholder level. Each partner takes 
into account the partner’s allocable share of the income and loss and W-2 wages of the 
entity. 

f. QBI Losses.  Solely for purposes of calculating the 20% deduction, 
net losses from QBI carry forward to reduce QBI (and thus the 20% deduction) in 
following years. 

5. C CORPORATIONS.  All the provisions discussed in this section apply 
only to C corporations.  

a. 21% Tax Rate.  There is now a flat tax rate of 21% for taxable 
years beginning after 2017.  The rate is much lower for foreign income, as discussed in 
Section 8 below.  This low rate creates a huge incentive to use corporations with 
retained earnings, since if the tax on dividends can be delayed for just a few years, the 
present value of the combined corporate and dividend tax rate is less than the 37% rate 
on ordinary income applicable to individuals. In addition, the new bill left in old section 
1202, which permits a complete exclusion of up to $10 million of gain on the sale of 
stock received directly from corporations in an active business with less than $50 million 
of assets. The battleground will now shift to the accumulated earnings tax (a 20% tax on 
earnings retained beyond the reasonable needs of the corporation), the personal 
holding company tax (a 20% tax on personal holding company income), and Section 
269A (IRS is permitted to reallocate income of personal service corporations formed or 
availed of to avoid or evade income tax).  
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b. AMT. The alternative minimum tax is repealed for C corporations 
for taxable years beginning after 2017. 

c. Dividends Received.  For dividends received after 2017, the 
effective rate on dividends received by a corporation from another U.S. corporation is 
10%, reduced to 7% if the recipient owns 20% or more of the payor, and 0% if the 
recipient owns 80% or more of the payor. 

d. Non-Shareholder Contributions to Capital.  For payments made 
after December 22, 2017, the term “contributions to capital” for tax free treatment does 
not include (1) any contribution in aid of construction or any other contribution as a 
customer or potential customer and (2) any contribution by any governmental entity or 
civic group (other than a contribution made as a shareholder). 

e. $1 Million Limit on Deducting Compensation.  Effective for taxable 
years beginning after 2017, the bill makes a number of changes to the $1 million limit on 
deducting compensation paid by publicly traded companies to “covered employees.” 

i. Publicly Traded.  The bill expands the companies covered by 
this provision to include companies with publicly traded debt, even if the stock is not 
publicly traded. 

ii. Covered Employees.  The bill expands the definition of 
covered employee to include both the principal executive officer and now the principal 
financial officer if the individual holds one of these positions at any time during the 
taxable year.  Covered employees also include the three other most highly 
compensated officers for the taxable year. If an individual is a covered employee with 
respect to a corporation for a taxable year beginning after 2016, the individual remains a 
covered employee for all future years.  

iii. Stock and Contingent Amounts.  The bill eliminates the 
exceptions for commissions and performance-based compensation, including stock 
options, from the definition of compensation subject to the deduction limit. 
Compensation paid pursuant to a plan is exempt if the right to participate in the plan is 
part of a written binding contract with the covered employee in effect on November 2, 
2017, but ceases to apply to amounts paid after there has been a material modification 
or renewal of the contract. 

6. GENERAL PROVISIONS FOR ALL TAXPAYERS 

a. 100% Deduction for Certain Property.  Remarkably, all taxpayers 
can now deduct 100% of the cost of almost all new or used “Qualified Property” 
purchased after September 27, 2017 with no limit, under revised Section 168(k). The 
100% allowance is phased out by 20% per calendar year for property placed in service 
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in taxable years beginning in 2023, so it is completely phased out by the end of 2027. 
Qualified Property includes the following property if used in a trade or business: 

i. Almost all tangible personal property; 

ii. Software; 

iii. Audio-visual works if at least 75% of the production costs for 
the work were incurred in the United States (“Qualified Works”) with no limit (the "Film 
Deduction"). The deduction is permitted at the time of the first commercial exhibition by 
the taxpayer, even if other taxpayers have previously released the Qualified Work in other 
media. To be a Qualified Work, 75% of the total compensation relating to the audio-
visual work (disregarding deferments, participations, and residuals) must be paid for 
services performed in the United States by actors, directors, producers, and production 
personnel. There is no requirement that the individuals be U.S. citizens or residents.  
For television series, only the first 44 episodes can be Qualified Works, and works with 
a “depiction of actual sexually explicit conduct" are excluded.  

While the Film Deduction is great for film companies with taxable income, it won't 
work to raise financing for independent films because individual investors will only be 
able to deduct the Film Deduction against “passive income,” which generally is limited to 
income from real estate and from passive interests in businesses held by pass-through 
entities. Most individuals do not have "passive income," so they generally cannot deduct 
the Film Deduction in the year it is first available. If the Film Deduction is restricted 
under the passive loss rules, the excess carries forward and may be deducted when it is 
“freed up” by future passive income (including from the Qualified Work) or upon 
disposition of the taxpayer’s interest in the activity.   

b. Section 179 

i. Increase in Deduction.  The bill increases the maximum 
amount a taxpayer may expense under Section 179 to $1,000,000, and increases the 
phase-out threshold amount to $2,500,000. The $1,000,000 and $2,500,000 amounts 
are indexed for inflation for taxable years beginning after 2018. Given the 100% 
deduction under Section 168(k) (discussed above), Section 179 is primarily relevant for 
tangible personal property that is affixed to real estate (see below) and that would not 
be deductible under Section 168(k). 

ii. Expansion of Property.  Section 179 applies to personal 
tangible property used in a trade or business, including certain property that becomes 
affixed to real estate and that would generally be subject to depreciation under the rules 
applicable to real estate. The bill expands the definition of qualified real property eligible 
for section 179 expensing to include any of the following improvements to nonresidential 
real property: roofs; heating, ventilation, air-conditioning units, fire protection and alarm 
systems, and security systems. 
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c. Repeal of Section 199.   Section 199, which provided an exemption 

for a portion of income from certain U.S. production activities, is repealed effective for 

tax years starting after 2017 (but for tax years starting after 2018 for C corporations). 

d. Net Operating Losses.  For net operating losses arising in taxable 
years beginning after 2017 and before 2026, the net operating loss deduction may not 
be carried back and is limited to 90% (80% for taxable years beginning after 2022) of 
taxable income in subsequent years. 

e. Entertainment Costs.  Commencing in 2018, no deduction is 
allowed for expenses incurred with respect to (1) an activity generally considered to be 
entertainment (including meals), amusement or recreation, (2) membership dues with 
respect to any club organized for business, pleasure, recreation or other social 
purposes, or (3) a facility or portion thereof used in connection with any of the above 
items. 

f. Meals for Employees.  For 2018-2025, employers may deduct only 
50% of the cost of providing meals to employees for the convenience of the employer. 
Such amounts paid after 2025 are not deductible. 

g. Research Expenditures.  Research or experimental expenditures 
are required to be capitalized and amortized ratably over a five-year period for amounts 
paid in taxable years beginning after 2021.  This does not include expenditures for land 
or for depreciable property used in connection with research or experimentation, but it 
does include the depreciation and depletion allowances of such property.  

h. Government Fines.  Effective for amounts paid after 2017, no 
deduction is permitted for any amount paid at the direction of a government in relation to 
the violation of any law. An exception applies to payments that the taxpayer establishes 
are either restitution or amounts required to come into compliance with any law and that 
are identified in the court order or settlement agreement as restitution, remediation, or 
required to come into compliance. 

i. Sexual Harassment Payments.  Effective for amounts paid after 
2017, no deduction is permitted for any amount paid for any settlement, payout, or 
attorney fees related to sexual harassment or sexual abuse if such payments are 
subject to a nondisclosure agreement.  

j. Family and Medical Leave Credit.  Effective for wages paid in 
taxable years beginning after 2017, eligible employers (see below) can claim a general 
business credit equal to 12.5% of the amount of wages paid to qualifying employees 
(see below) during any period in which such employees are on family and medical leave 
if the rate of payment under the program is at least 50% of the wages normally paid to 
the employee. The credit is increased by 0.25% (but not above 25%) for each 
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percentage point by which the rate of payment exceeds 50% of normal wages. The 
maximum amount of family and medical leave that may be taken into account with 
respect to any employee for any taxable year is twelve weeks.  An eligible employer is 
one who has in place a written policy that allows all qualifying full-time employees not 
less than two weeks of annual paid family and medical leave, and who allows all less-
than-full-time qualifying employees a commensurate amount of leave on a pro rata 
basis. A qualifying employee is one that has worked for the employer for at least one 
year and earns less than $72,000, subject to an inflation adjustment each year after 
2018.  

k. Business Losses.  For 2018-2025, net business losses of a 
taxpayer other than a C corporation are allowed against non-business income only up to 
$250,000 (or $500,000 in the case of a joint return), indexed for inflation after 2018. Any 
unused net business losses are carried forward and treated as part of the taxpayer’s net 
operating loss carryforward in subsequent taxable years.  

l. Deduction of Inventories and Overhead.  For tax years starting after 
2017, taxpayers that are not “tax shelters” (which includes pass-through entities that 
allocate more than 35% of their losses to passive investors) and that have average 
annual gross receipts (aggregating affiliates) for the three-taxable-year period ending 
with the prior taxable year of not more than $25 million, indexed for inflation after 2018 
(“Under $25 million Taxpayers”), may deduct 100% of the cost of inventories and 
overhead. 

m. Business Interest 

i. In General.  For tax years starting after 2017, taxpayers 
other than Under $25 Million Taxpayers may not deduct business interest in excess of 
the sum of (1) business interest income plus (2) 30% of their “adjusted business taxable 
income” for the taxable year.  The amount of any business interest not allowed as a 
deduction may be carried forward perpetually.   

ii. Adjusted Business Taxable Income. “Adjusted business 
taxable income” means the taxable business income of the taxpayer computed without 
regard to (1) the amount of any net operating loss deduction; (2) business interest 
income, and (3) for taxable years before 2022, depreciation, amortization, or depletion.  
Thus, the test becomes stricter after 2022. 

iii. Pass-Through Entities. In the case of partnerships and S 
corporations, the limitation is applied at the entity level.  

iv. Real Property.   Real property businesses can elect to be 
exempted from the limitation by agreeing to use the alternative depreciation system, 
which results in somewhat longer depreciation periods for buildings.  
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n. Use of Cash Method.  For tax years starting after 2017, Under $25 
million Taxpayers are now allowed to use the cash method of accounting. 

o. Section 1031. Like-kind exchanges under Section 1031 are limited 
to real property for exchanges occurring after 2017. 

p. Accrual Method.  For tax years starting after 2017, accrual method 
taxpayers may not defer taxable income beyond when it is recognized on their non-tax 
financial statements.  

q. Technical Termination of Partnerships.  For partnership taxable 
years starting after 2017, the bill repeals Section 708(b)(1)(B), which provided for 
technical terminations of a partnership if 50% or more of the interests in the partnership 
were transferred within one year.  

r. S Corporations.  Effective after 2017, a nonresident alien individual 
may be a current beneficiary of a trust that is permitted to hold shares in an S 
corporation, because the trust itself is subject to tax at the highest individual tax rate.  

7. TAX EXEMPT ENTITIES 

a. Excess Compensation Excise Tax.  For tax years starting after 
2017, tax-exempt entities are liable for an excise tax equal to 21% of the sum of (1) any 
remuneration in excess of $1 million paid to the five highest compensated employees by 
the entity for a taxable year and (2) any excess parachute payment paid by the entity to 
a covered employee.   

b. UBTI. For tax years starting after 2017, tax-exempt entities may not 
offset a net loss from one trade or business against income from an unrelated trade or 
business. 

8. FOREIGN PROVISIONS 

a. Section 367 and 482 

i. Active Trade or Business Exception.  For transfers after 
2017, the bill repeals the active trade or business exception under Section 367, so a 
transfer of a foreign active trade or business to a foreign corporation will no longer be 
exempt from immediate tax on any gain.  

ii. Goodwill and Going Concern.  For transfers in taxable years 
starting after 2017, any gain on the transfer of goodwill (both foreign and domestic) and 
going concern value to a foreign corporation is subject to immediate taxation.  
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b. Sale of Partnership Interest.  Effective for sales of a partnership 
interest by a foreign taxpayer after November 26, 2017, gain or loss is treated as 
effectively connected with a U.S. trade or business by looking through to the assets of 
the partnership.  The purchaser of the partnership interest is required to withhold 10% of 
the amount realized on the sale or exchange of a partnership interest unless the seller 
certifies that the seller is not a nonresident alien individual or foreign corporation. If the 
purchaser fails to withhold the correct amount, the partnership is required to deduct and 
withhold from distributions to the purchasing partner the amount the purchaser failed to 
withhold.  

c. Interest Allocation.  Effective for taxable years starting after 2017, 
members of a U.S. affiliated corporate group must allocate interest expense based on 
the adjusted tax basis of assets (not fair market value) for purposes of calculating 
foreign source income. 

d. Base Erosion Tax.  For tax years starting after 2017, C corporations 
with more than $500 million of annual gross receipts (aggregating affiliates) must pay 
tax of 10% on all deductible payments to foreign related parties.  

e. Tax on Existing Foreign Retained Earnings 

i. In General.  For the tax year that begin in 2017, every U.S. 
taxpayer that owns 10% or more of the voting stock of an applicable foreign corporation 
(see below) must include in income for that tax year its pro rata share of the 
accumulated deferred foreign income of the corporation. 

ii. Applicable Foreign Corporation.  An applicable foreign 
corporation is either (a) a controlled foreign corporation (“CFC”) or (b) any other foreign 
corporation (other than “passive foreign investment companies”) if at least one U.S. 
shareholder is a U.S. C corporation that owns 10% or more of the stock of the foreign 
corporation. 

iii. Rate of Tax.  The tax rate depends upon whether the 
deferred earnings are held in cash or other assets.  The cash portion is taxed at a 
15.5% rate, and the non-cash portion is taxed at an 8% rate.  The cash position consists 
of all cash, net accounts receivables, liquid assets, publicly traded property, government 
securities, certificates of deposit, commercial paper, and short-term obligations. 

iv. Foreign Tax Credit.  If the U.S. taxpayer is a C corporation, it 
is entitled to a deemed foreign tax credit for a portion of any foreign taxes paid by the 
foreign corporation. 

v. Installments.  The resulting tax may be paid over an eight-
year period.  The payments for each of the first five years is 8% of the net tax liability, 
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the sixth installment is 15% of the net tax liability, increasing to 20% for the seventh 
installment and the remaining balance of 25% in the eighth year.   

f. Foreign Derived Intangible Income.  Effective for taxable years 
beginning after 2017, U.S. C corporations are entitled to a very low rate of tax on 
income referred to as “foreign-derived intangible income” (“FDII”), although the name is 
really a misnomer.  

i. Calculation of FDII.   The calculation of FDII is as follows: 

(a) Start with the total net income of the domestic 
corporation. 

(b) Then deduct: 

(i) Any dividends or deemed dividends 
attributable to a CFC; 

(ii) Any income attributable to a foreign branch 
(presumably to encourage US activities); and 

(iii) An amount equal to 10% of the corporation’s 
adjusted basis of tangible personal and real property. 

(c) The remainder is “Deemed Intangible Income.” 

(d) Now determine the percentage of Deemed Intangible 
Income that is “foreign derived” (which is different than foreign source).  This includes 
income from (a) property (including intangible property) that is sold, leased, or licensed 
by the taxpayer to any person who is not a United States person for a foreign use or (2) 
services provided by the taxpayer to any person, or with respect to property, not located 
within the United States, even if the services are rendered in the United States.  For 
example, a lawyer in the U.S. rendering services to foreign clients could incorporate to 
use this provision, although they would have to deal with other potential taxes discussed 
at Section 5.a above. 

(e) Now multiply Deemed Intangible Income by the 
percentage that is “foreign derived.” That is FDII. 

ii. Tax Rate. The effective tax rate on FDII to C corporations is 
13.125% through 2025. In taxable years beginning after 2025, the effective tax rate on 
FDII is 16.4%. 

g. Global Intangible Low-Taxed Income.  Effective for tax years 
starting after 2017, Subpart F is broadly expanded to include income referred to 
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as “global intangible low-taxed income” (“GILTI”), although the name is really a 
misnomer.  

i. Calculation of GILTI. The calculation of GILTI is as follows: 

(a) Start with the total income of the CFC. 

(b) Then deduct: 

(i) Income effectively connected with a U.S. trade 
or business (since it is already subject to U.S. tax); 

(ii) Subpart F income of the CFC (since the U.S. 
corporation is already subject to U.S. tax on this income);  

(iii) Income that is subject to foreign tax of at least 
18.9%; and 

(iv) An amount equal to 10% of the corporation’s 
adjusted basis of tangible personal and real property. 

(c) The remainder is GILTI.  

ii. Tax Rate for Individuals.  Individuals are taxed on GILTI at 
the regular individual tax rate, since the GILTI inclusion does not qualify for the 20% tax 
rate on qualified dividends. Unless a section 962 election is made (discussed below), 
individual taxpayers are not subject to additional tax when the CFC pays a dividend out 
of the GILTI, and they do not get a deemed foreign tax credit for foreign taxes paid by 
the CFC.  However, individuals may make an election under Section 962 to be taxed on 
GILTI in the same manner as C corporations, in which case they would get a deemed 
foreign tax credit for foreign taxes paid by the CFC and would be taxed at the corporate 
tax rate. If this election is made, it is not clear if individuals are taxed at the standard 
21% corporate tax rate or if they qualify for the lower tax rate discussed below.  In either 
event, if individuals do make this election, they are subject to regular income tax on any 
actual dividends out of GILTI that are later distributed by the CFC. 

iii. Tax Rate for C Corporations.  U.S. C corporations are taxed 
on GILTI at only a 10.5% rate for tax years starting in 2017-2025 and 13.125% 
thereafter. C corporations are also allowed a deemed foreign tax credit for 80% of any 
foreign taxes on GILTI paid by the CFC.  For example, if the CFC pays foreign tax of at 
least 13.125%, the U.S. C corporation would not owe any tax on GILTI (13.125% x 80% 
equals the 10.5% tax rate). 

iv. Effect on Film Studios.  Film studios will no doubt want to 
incorporate their foreign branches as CFCs (if not already done) in order to get the 
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much lower tax on GILTI.  The only potential impediment is the tax on the value of the 
foreign branches under Section 367, since that section is now expanded to include 
goodwill and going concern value.  

h. Dividends Received Deduction.  Effective for tax years starting after 
2017, U.S. C corporations that own more than 10% of the stock of either (a) a CFC or 
(b) any other foreign corporation (other than passive foreign investment companies) are 
not taxed at all on dividends received from such corporations that are attributable to 
foreign source income as long as the foreign corporation cannot get a deduction or 
other foreign tax benefit from the payment. If the U.S. corporation sells its stock in the 
foreign corporation, the portion treated as a dividend under Section 1248 is also exempt 
from U.S. tax. 

i. No Tax Credit.  The U.S. corporation is not permitted any 
foreign tax credit or deduction for any foreign taxes paid or withheld by the foreign 
corporation with respect to the dividend. 

ii. Priority of Subpart F.  Subpart F income (including GILTI) is 
deemed to be paid by a CFC before it pays dividends, so if the foreign corporation is a 
CFC, the exclusion for dividends actually received will only apply to any remaining 
income of the CFC.  This basically leaves income that is subject to foreign tax of at least 
18.9% and an amount equal to 10% of the corporation’s adjusted basis of tangible 
personal and real property.   

i. Source of Income for Inventory.  Effective for taxable years 
beginning after 2017, income from sale of inventory is sourced to the location where the 
property is produce, not where it is sold. 

j. Subpart F Ownership 

i. Attribution. Effective for taxable years of foreign corporations 
beginning after 2017, stock of a foreign corporation owned by a foreign person is 
attributed to a related U.S. person for purposes of determining whether the related U.S. 
person is a U.S. shareholder of the foreign corporation and, therefore, whether the 
foreign corporation is a CFC.  The pro rata share of a CFC’s subpart F income that a 
U.S. shareholder is required to include in gross income, however, continues to be 
determined based on direct or indirect ownership of the CFC, without application of the 
new downward attribution rule.  

ii. 10% of Value. Effective for taxable years of foreign 
corporations starting after 2017, Subpart F will include as a “U.S. shareholder” any U.S. 
person who owns 10% or more of the total value (previously, just vote) of the stock of a 
foreign corporation. 
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k. Hybrid Transactions.  Effective for taxable years starting after 2017, 
no deduction is permitted for any payments that meet all the following criteria: 

i. The payor treats the payment as interest or royalties; 

ii. The payments are made to a foreign related party;  

iii. The foreign related party is not subject to tax on the 
payment; and 

iv. Either: 

(a) The payment is made to or by a “hybrid entity.”  A 
hybrid entity is any entity which is either: (1) treated as fiscally transparent for U.S. 
income tax purposes but as a taxpaying entity in the foreign jurisdiction where it is 
formed or (2) treated as fiscally transparent in the foreign jurisdiction where it is formed 
but treated as a corporation for U.S. income tax purposes; or 

(b) The payment is not treated as interest or royalties to 
the foreign related party.   

 
Sincerely, 
 

     Sky 
 
Schuyler M. Moore 
 


