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Chair’s Column

“Nobody told me there’d be days like these.
Strange days indeed.”

—John Lennon

summarizes our challenging times.

In times of stress and strife, we often turn to the
arts—music, theater, television, film, fine arts, poetry, lit-
erature—for comfort, community, strength, guidance, or
just much needed distraction. I believe we are fortunate
to serve the entertainment and
sports industries that have been
essential to managing the shel-
ter-at-home directives. Those
directives have deemed our legal
services essential. As representa-
tives of artists, talent, creatives,
performers, entertainers, and
producers, we know that our
clients’ services and works are
essential. We marvel and cele-
brate how our clients have been
able to adapt and adjust to find
new ways to continue to create,
perform, produce, and collaborate.

Attorneys have also had to adapt and adjust to serve our
clients. To serve our members and our mission, the Forum
has also had to adapt. We have retooled the Forum’s Annual
three day CLE Conference to be virtual in 2020. We are still
exploring formats and platforms but we will announce the
details of our virtual conference very soon and expect to
deliver the usual and anticipated timely and in-depth CLE
programming and networking opportunities that the Forum
strives to provide.

I hope you find this edition of the Entertainment and
Sports Lawyer engaging, entertaining, and instructive.
Thank you to all of the contributors, student reporters and
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John Lennon’s couplet, written 40 years ago, succinctly
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2020 ELI RUNNER UP

Taming the Ticket Market

How a Closed Ticketing System Can Beat Back Scalpers and

Recapture Lost Revenue

Graham Fenton

. INTRODUCTION

Ticket resale for profit, or “scalping!,” is seemingly as old as
live entertainment itself.>? With the advent of computerized
“ticket bots” and online secondary markets, what started as
a street-corner trade has exploded into a multi-billion-dollar
industry.’ In today’s music market, this is particularly unfor-
tunate as concert revenue often comprises the vast majority
of an artist’s income.*

Lawmakers have tried and failed to address the problem.
Economists, on the other hand, question whether scalping
is a problem at all, or rather an illustration of the free mar-
ket at work. This paper argues that it is the artist’s, rather
than the market’s right to determine the price at which tick-
ets reach the consumer. This can eventually be accomplished
through blockchain ticketing, but as the industry waits for
blockchain technology to reach scalability, Congress should
federally mandate a closed-ticketing system that mimics the
blockchain.

Part IT of this paper explains the economics of the resale
market. Part III looks at how lawmakers have tried and
failed to curtail scalping. Part IV examines how the industry
has responded with limited success. Part V proposes short-
term and long-term solutions while Part VI concludes.

Il. THE ECONOMICS OF TICKET RESALE

A ticket scalped is a ticket underpriced.* With no resale
restrictions, a scarce resource like tickets to a one-night-only
Beyoncé concert will eventually approach the “market-clear-
ing price”® and end up in the hands of the consumer willing
to pay the most for a given seat.

Economists have been baffled as to why concert tickets
are consistently underpriced.” There are a few explanations.
First, artists often have imperfect information regarding
demand; they price conservatively, preferring to lose some
revenue rather than risk the embarrassment of discount-
ing prices and/or performing to empty seats.® Second, artists
want to protect their reputation, or goodwill.” Goodwill can
make the difference between a one-time downloader and a
lifelong fan and any perceived price-gouging may damage
that goodwill. Lastly, many artists underprice because they
view quickly selling out their shows as a point of pride.'?
Whatever the cause, underpricing presents an opportunity
to rent-seeking scalpers.

Rent seeking occurs when an entity (e.g. a scalper) seeks
increased wealth without generating any reciprocal value
for society.! In the past, scalpers’ rent-seeking behavior con-
sisted of paying “pullers” to wait in line at the box office.!?

Today, pullers have been replaced by computer “bots”

that can amass enormous ticket caches in mere seconds.'
Intuitively, it would seem society loses when bots snatch
underpriced tickets away from true fans. Despite this, econ-
omists believe scalpers increase net social wealth.

So the theory goes, ticket allocation is often sub-opti-
mal after the initial sale; due to factors including speed,
luck, and the costs of waiting on line, there may be ticket-
less fans willing to pay more for a seat.'* Economists believe
scalpers provide utility by helping each ticket find its way
to the consumer that “values” it most, as measured by their
willingness to pay.!’’ Economists further argue that scalp-
ers benefit the artist by speculatively gobbling up tickets,
thereby assuming the risk that demand may fall short of
expectations.'® In short, society is better off when scalpers
compete in an unfettered market.!”

Concertgoing, however, is a unique commercial expe-
rience and buying a ticket to one’s favorite artist is more
personal than purchasing an appliance, for instance. Mis-
takenly, these economists narrowly view consumer value in
terms of dollars and cents but discount the emotional value
a fan derives from seeing their favorite artist, an experi-
ence that provides valuable, albeit intangible societal benefit.
Moreover, underpricing may help the artist realize a net
economic gain. For instance, suppose Ed Sheeran deter-
mines that by selling front-row seats at $100 each, he can
get younger, social media savvy fans to his show and that
those fans will convince their Instagram followers to buy his
new album. Even if there are consumers willing to pay many
times that $100 ticket price, Ed may be better off foregoing
the additional ticket revenue. Further, unlike corporations,
some artists choose to underprice for altruistic reasons.!®
For instance, some sold-out Broadway shows hold ticket
lotteries where they virtually give away front-row seats."
Scalpers may play a valuable role under limited circum-
stances, but this paper argues that artists should be able to
control if, when, and under what terms scalpers may enter
their market.

lll. THE LEGAL LANDSCAPE

There are currently 34 states with resale laws,?” but the
event ticketing industry is not federally regulated.”! Many of
these laws are antiquated—all are inadequate.

A number of states set resale price caps. Some allow for
moderate price increases? or limited service and handling
fees?® while others require the vendor’s prior authorization.?*
In theory, price caps are supposed to protect consumers
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from exorbitant markups while preserving their ability to
resell tickets they cannot use. The simplicity of the price cap
is also its shortcoming. In a 2018 study of the event ticket
market, the U.S. Government Accountability Office (GAO)
found that price caps are largely disregarded, difficult to
enforce, and risk forcing the resale market underground,
thereby increasing ticket fraud and depriving consum-

ers of the mainstream market’s benefits including refund
guarantees.”

Eight states have implemented resale licensing require-
ments.?® Licensing requirements regulate, rather than curtail
the secondary market. Most requirements are reason-
able and provide vital consumer protections.?” However, in
states that have had comprehensive licensing regimes on the
books for some time (e.g. New York), the secondary market
is still thriving.?® Simply licensing scalpers does nothing to
empower artists to deliver underpriced tickets to their fans
at face value.

A number of states prohibit ticket resale within a cer-
tain distance of the venue grounds.?” Others allow resale
at the venue but prohibit resale during certain times, usu-
ally the day of the event.*® These laws are antiquated in the
age of the Internet. Though some brokers still resell tickets
on the streets outside of venues, the substantial majority of
the resale market has migrated to the web,?! thereby making
temporal and proximity laws moot.

Quantity restrictions are typically imposed by the ticket
vendor, not the legislature,® but the federal Better Online
Ticket Sales Act of 2016 (the BOTS Act) gives legal effect
to vendor-imposed limits by making it illegal to circumvent
website security measures that enforce purchase limits.33
Many viewed the BOTS Act as a much-needed weapon in
the war against scalpers.3* Unfortunately, that optimism
appears to have been premature. To date, no one has been
prosecuted under the BOTS Act.* This is not due to a lack
of bot activity nor the law’s deterrent effect.’* BOTS Act
sponsor Senator Jerry Moran says, “It’s going to require,
in my mind, someone being made an example of.”3” Nearly
three years after becoming law, the industry continues to
wait for that example.

The Better Oversight of Secondary Sales and Account-
ability in Concert Ticketing Act of 2019 (The BOSS Act)
aims to “protect competition in the resale marketplace so
that consumers have more than one expensive and overbear-
ing source from which to shop for or resell their tickets.”
Additionally, the bill would require certain disclosures by
primary and secondary ticket sellers, including the ticket’s
face value and all associated fees.?* While consumers will
welcome these disclosures, this bill fails to provide a mech-
anism for artists to enforce the terms and prices of their
tickets. Contrary to this bill’s proposal to increase secondary
market competition, this paper argues the inverse: Congress
should restrict the secondary market by requiring the initial
sale and all resales to be self-contained within the vendor’s
platform.*

Because it has proven difficult to enforce anti-scalping
laws on individuals, it seems logical to focus enforcement
efforts on the secondary market websites themselves. How-
ever, section 230 of the Communications Decency Act

(CDA) gives interactive computer service providers immu-
nity for publishing information provided by third parties.*!
Section 230 frees websites such as Facebook from the litany
of legal claims they might face if they were to be held liable
for what users post their site. In 2012, the North Carolina
Court of Appeals in Hill v. StubHub, Inc. held that immu-
nity extends to ticket resale websites.*

IV. INDUSTRY-BASED SOLUTIONS

With current laws falling short, the music industry has
implemented a number of approaches with mixed results.
Artists have tried issuing nontransferable paperless tick-

ets that require the ticketholder to present the buyer’s credit
card or other identification to enter the venue.*> The GAO
Report notes that nontransferable tickets do help to curb
scalping.* It’s somewhat surprising then that nontransfer-
able tickets comprise only 0.1 percent of total sales.* This
may be because transferable tickets offer consumers a valu-
able form of insurance—if a ticketholder cannot attend the
event, they can likely get some, if not all of their money
back by selling on the secondary market.*® Scalpers have
already found ways to curtail these restrictions by simply
buying tickets with gift cards and then mailing the gift card
to the eventual ticket purchaser.*’

Ticketmaster’s Verified Fan program allows authenti-
cated fans to register for a chance to receive a presale code
that will grant them early access, and thereby an increased
chance at scoring tickets.*® The program seems to have cur-
tailed some scalping. According to Ticketmaster’s early
reports, 95 percent of fans that bought their tickets through
the service did not resell them.* Scalpers, however, are
learning to adjust; presale codes are now available for pur-
chase on websites like presalecodes.com, a website which
offers everything from presale codes, to actual phone-ver-
ified Ticketmaster accounts.’® Additionally, it turns out
Verified Fans may be just as interested in turning a profit as
scalpers.’! Verified Fan has made some progress but lacks a
couple of features included in this paper’s proposal includ-
ing the ability for the artist to set resale restrictions (e.g.
price caps) and share in a portion of the resale fees and/or
price increase.>

The industry is currently experimenting with slow tick-
eting and dynamic pricing models. “Slow ticketing” is as
it sounds; rather than releasing all tickets to the public at
once, vendors slowly release tickets in small batches to pre-
registered fans.*® This allows vendors to avoid the inevitable
flood of bots that pound their servers at initial release.’*
“Dynamic pricing” is a tactic widely used in the airline and
hotel industries that involves adjusting prices as supply and
demand fluctuate.’® From a sheer numbers perspective, the
slow ticketing/dynamic pricing models are working.*® Fans
have not been welcoming however,” illustrating why art-
ists have been reluctant to charge market prices. Whether an
artist will turn off their fans by charging market rates is an
artist-specific inquiry. For those that choose to price below
market rates, these pricing models are of little help.

One of the most promising ticketing innovations cur-
rently in development is blockchain ticket technology. A
blockchain is a decentralized network of computers that
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records transactions into an immutable ledger, providing
complete transparency throughout the transaction process.*
Though mostly known as the technological underpinning

of cryptocurrencies such as Bitcoin, blockchain technology
has broad application and could solve a host of ticketing
issues. First, blockchain ticketing could make ticket fraud*®
nearly impossible because the purchaser’s identity is digi-
tally affixed to the ticket and would be verified upon entry.*
Ticket transfers would require an identifiable purchaser who
would likewise have their identity imprinted on the ticket’s
digital code.®! Second, blockchain technology could finally
provide a meaningful check to ticket bots. Like slow ticket-
ing, the blockchain delays the purchasing process, thereby
preventing bots from instantaneously buying large quanti-
ties of tickets.®> Because one’s identity is tied to the ticket
and all transactions are transparent, bot activity would be
readily identifiable, allowing vendors to block suspected
bots.®* Further, because tickets live as digital assets on the
blockchain, there is no way for scalpers to resell tickets out-
side the closed system.®* Third, the blockchain would afford
ultimate control of each ticket from issue to venue entry via
digital “smart contracts” that allow the artist to dictate the
precise terms of resale.®® Because the smart contact’s terms
are forever associated with the ticket, the terms cannot be
breached, thus solving resale laws’ enforceability prob-
lems.%¢ Lastly, the blockchain will allow artists and other
value creators to receive a portion of every resale as the
transaction is commenced.®’

Industry leaders are already investing in blockchain
ticketing. DJ duo, The Chainsmokers, bought into Yellow-
Heart set to launch in 2020.% The Schubert Organization,
Broadway’s largest theater operator, is partnering with
True Tickets, which runs on IBM’s blockchain platform.®’
Ticketmaster entered the space in 2018 by acquiring
UPGRADED.” While actual test cases have been limited,
GUTS, a Netherlands-based company, distributed 50,000
tickets over 36 shows in 2019, though distribution occurred
only partially on the blockchain.” In November 2019, Ger-
man airline Hahn Air issued three tickets as a test case using
the blockchain.”

Blockchain ticketing is still in its nascent stages and there
are issues left to address before widespread adoption is
possible. The first problem is scalability; blockchain transac-
tions are currently much too slow. Major ticket vendors like
Ticketmaster reportedly process billions of transactions per
day,” but currently, the blockchain heavyweight, Ethereum,
can only handle about 15 transactions per second.” Second,
once smart contracts are written onto the blockchain, the
terms are not readily changeable.” This means that dynamic
pricing models could be difficult to employ. A third issue is
the questionable enforceability of smart contracts. Only Ari-
zona and Nevada have amended their laws to specifically
incorporate smart contracts into their state versions of the
Uniform Electronic Transactions Act, which gives electronic
records and signatures the same effect as written docu-
ments.”® These lingering issues have deterred companies like
Project Admission from going the full-fledged blockchain
route, opting instead to solve ticketing issues through a tra-
ditional centralized database.”

V. PROPOSAL

As described above, state laws are ineffectual and outdated,
while industry solutions have had only limited success. This
paper proposes that while the blockchain will eventually be
the best solution to control the ticket market, federal law,
including provisions that mimic the blockchain, should be
enacted in the interim.”®

First, Congress should forbid states from setting restrictive
resale laws including price caps. Because artists have idiosyn-
cratic reasons for underpricing tickets, they should have the
sole authority to set the terms of their resale market.

Second, Congress should require that tickets be freely
transferable at all times, and vendors should be prohibited
from setting resale price floors, as well as resale price caps
below face value. Transferability is an important ticketh-
older insurance policy that should be protected.

Lastly, and most importantly, the industry needs a closed
ticketing system. In the long term, this can be accomplished
via the blockchain or a part-blockchain, part-centralized
hybrid ticketing model. As described above, blockchain
technology will end ticket fraud, increase consumer con-
fidence, and will provide valuable consumer data once a
digital ticket is tied to the concertgoer’s identity. Artists will
finally be able to set the terms of their ticket market and
ensure that underpriced tickets remain with the fan that
walks through the turnstile. If the artist would like to allow
resale, they can easily share in the downstream revenue.

As blockchain technology continues to develop, Con-
gress can pass legislation that mimics the blockchain. First,
Congress can require vendors to employ a closed ticketing
system in which the initial sale and all resales occur. Tick-
etmaster already does this to some extent through Verified
Fan. Second, like the blockchain’s public ledger, Congress
should require vendors to keep a record of all ticket trans-
fers. Again, this likely already occurs with Verified Fan
and is currently required of all brokers operating in New
York State.” This ledger could be periodically audited by
government enforcement agencies. Lastly, to mimic the
blockchain’s unbreachable smart contracts, Congress should
both require that vendors enforce the artist’s resale param-
eters and make it illegal for consumers to circumvent these
parameters to violate the artist’s resale terms.

These proposals will bring significant challenges. First,
these proposals will impose significant compliance costs
upon vendors. However, these costs may be offset by the
increased fees they will collect once all resales are forced to
occur within their platform. To ensure smaller vendors are
not overly burdened, there could be an exception for ven-
dors issuing less than a certain number of tickets to a single
event (e.g. 1,000). Second, this closed ticketing system will
likely receive vigorous pushback from those companies
solely operating in the resale market. But with blockchain
ticketing increasingly becoming a reality, these compa-
nies would be wise to enter the primary market through
merger or acquisition. Third, as with current resale laws,
enforceability will continue to be a significant impediment.
Congress should authorize the FTC to enforce these laws,
but as seen with the BOTS Act, enforcement may continue
to be an issue, further illustrating the need for blockchain
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ticketing. Fourth, by requiring vendors to build resale
parameters into its platform, they may lose their CDA sec-
tion 230 “neutral tool” immunity. For example, were a site
to erroneously set the parameters and enable a seller to
breach the artist’s resale terms, a court could find the vendor
“materially contributed” to the user’s unlawful conduct and
face secondary liability.®® Congress could protect vendors by
imposing liability only for knowing or reckless violations.

VI. CONCLUSION
The tension between artists’ pricing strategies and crude
market forces are what enable ticket scalpers to capture
billions of dollars while adding little value to the concert
experience. The explosion of ticket bots has supercharged
scalping and left state and federal government stymied by
how to control activity that occurs across borders at light-
ning speed. The music industry has responded with some
success by implementing new pricing and distribution strat-
egies, but as of yet, scalping is still a major problem and
artists have little control over the secondary market.
Blockchain ticketing offers the best chance to achieve
the dual goals of consumer protection and artist control.
In the interim, Congress should act by requiring vendors to
maintain a closed ticketing system with enforceable resale
parameters as dictated by the artist. With these solutions,
artists will finally be able to bend the secondary market to
their will and recapture billions in lost revenue. H

Graham Fenton is a 2020 Graduate of UCLA School of Law.
Starting in January 2021 he will be working as an associate at
Greenberg Glusker in Century City, CA. He may be reached at
grahampfenton@gmail.com or (856) 305-3502.
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