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Michael R. Diliberto
is a mediator and
arbitrator with 
ADR Services, Inc.
Diliberto is the 
chair of the Los
Angeles County Bar
Association’s ADR
Section, and serves 
as secretary of the Los
Angeles Lawyer
Editorial Board. He 
also is a member 
of the Los Angeles
County Bar
Association’s
Cannabis Section.

by Michael R. Diliberto

able sales ex ceeding $5.3 
billion that year.8 Critics say
cannabis products are over-
taxed, which drives many
consumers to the unregulated
cannabis market that thrives
to the detriment of legitimate
retail stores. Regu lated
cannabis is a multibillion dol -
lar business in the United
States that continues to grow.9

The legalization and sale of
cannabis is ad vancing rapid -
ly, not only in the United
States but also globally. Glo -
bal cannabis sales are ex -
pected to increase from $25.7
billion in 2021 to $148.9 bil-
lion by 2031.10

Cannabis has moved 
from the black market to the
stock market, and the United
States represents the largest
cannabis market in the
world. No less than 182 pub-
lic cannabis companies are
listed on the over-the-counter
(OTC), New York Stock Ex -

change, NASDAQ, and the
Chicago Board Op tions Ex -
change.11 The industry di -
vides cannabis companies
into two main groups. Plant-
touching companies “touch”
the marijuana plant or some
form of THC, the active in -
gredient in the pot plant.
These are cultivators, distrib-
utors, producers of concen-
trates, or any company that
touches the plant in some
way.

No-touch companies gen-
erally provide a product or
service to the cannabis indus-
try but do not touch the
plant or any form of THC.
These include suppliers of
cannabis-growing products,
packaging, marketing, pro -
viders of real estate, consult-
ing and legal services.12 For
example, Innovative Indus -
trial Properties, Inc. (NYSE:
IIPR) is a real estate invest-
ment trust (REIT) focused on

annabis has had a
long love-hate rela-
tionship with regula-
tory agencies. The
federal government

still hates it and deems it a
Schedule 1 controlled sub-
stance, sharing the same cate-
gory as heroin.1 Does that
seem right, given that the plant
arguably offers valid medical
uses? California was the first
state to legalize medical mari-
juana in 1996.2 Since then, the
medical use of cannabis has
been legalized in 39 states and
the District of Columbia. The
recreational or adult use of
cannabis has been approved in
21 states and the District of
Columbia.3 People with quali-
fying conditions ranging from
epilepsy to social anxiety may,
with physician referral, receive
cannabis to treat or manage
their conditions. Today, the
use and general acceptance of
medical cannabis continues to
evolve in favor of medical
programs.4

Cannabis has been legal in
California for recreational use
since 2016.5 Can nabis sales
provide generous tax revenue
for state and local coffers. In
2022, Cali fornia collected
$1,085,931,941 in cannabis
tax revenues from retailers6

and cultivators7 based on tax-

Social Equity, Cannabis,
and LACBA’s Pro Bono
Program



the U.S. cannabis industry, which pro-
vides sale-leasebacks to cannabis compa-
nies.13 For investors who seek diversi -
fication in the cannabis market, the
Ad vis orShares Pure US Cannabis ETF
(NYSE: MSOS) bills itself as the first
actively managed U.S.-listed exchange-
traded fund (ETF) with dedicated expo-
sure to U.S. cannabis companies.14 Ap -
proximately 11 cannabis ETFs trade on
the U.S. stock exchanges.15

Furthermore, California sees the busi-
ness of cannabis as a means to achieve
social equity.16 The California Cannabis
Equity Act of 2018 and the Budget Act of
2019 appropriated state funding to local
jurisdictions to develop and operate local
cannabis equity programs. The focus is
inclusion and support of individuals in
California’s legal cannabis marketplace
who are from communities negatively or
disproportionately impacted by cannabis
criminalization. In the City of Los
Angeles, the Department of Can nabis
Regulation (DCR) is responsible for
administering the commercial cannabis
licensing and regulatory program estab-
lished by the Los Angeles City Council.

Social Equity Program

The City of Los Angeles created the
cannabis Social Equity Program “to pro-
mote equitable ownership and employ-
ment opportunities in the cannabis
industry in order to decrease disparities
in life outcomes for marginalized com-
munities, and to address the dispropor-
tionate im pacts of the War on Drugs in
those communities.”17 The ultimate goal
is to help people who were harmed by
cannabis criminalization build genera-
tional wealth, which will benefit
impacted individuals, their families, and
communities.

The cannabis Social Equity Program
is embodied in the City of Los Angeles
Municipal Code Section 104.20, which
provides three separate tiers under which
a social equity individual applicant may
qualify. A “Tier 1 Social Equity Individ -
ual Applicant” must be “Low-Income”
and have a prior “California Cannabis
Arrest or Conviction;” or be “Low-
Income” with a minimum of five years’
cumulative residency in a “Dispropor -
tionately Impacted Area.” A “Tier 2
Social Equity Individual Applicant” must
be “Low-Income” with a minimum of
five years’ cumulative residency in a
“Disproportionately Impacted Area,” or
a minimum of 10 years’ cumulative resi-
dency in a “Disproportionately Impacted
Area.” A “Tier 3 Applicant” is a person

who applied for a “Non-Retailer Com -
mercial Cannabis Activity” license prior
to January 1, 2016 and does not meet
the criteria of a Tier 1 Social Equity
Individ ual Applicant or Tier 2 Social
Equity Individual Applicant.18

Under the Los Angeles Municipal
Code, “California Cannabis Arrest or
Con viction” means an arrest or convic-
tion in California for any crime under the
laws of the State of California or the
United States relating to the sale, posses-
sion, use, manufacture, or cultivation of
Cannabis that occurred prior to Novem -
ber 8, 2016. “Disproportionately Im -
pacted Area” means eligible zip codes
based on the “More Inclusive Option” as
described on page 23 of the Cannabis
Social Equity Analysis Report commis-
sioned by the City in 2017, and refer-
enced in Regulation No. 13 of the Rules
and Regulations, or as established using
the same methodology and criteria in a
similar analysis provided by an applicant
for an area outside the City. “Low-
Income” means 80 percent or below of
Area Median Income for the city based
on the 2016 American Community
Survey and updated with each decennial
census.19

Currently, and until January 1, 2025,
the City will only grant cannabis cultiva-
tion, delivery, and retail licenses to busi-
nesses who partner with Social Equity
Applicants.20 Social equity is also re -
flected in the percentage of ownership
that Los Angeles Municipal Code
Section 104.20 bestows upon the social
equity owners. Ownership Tier 1 pro-
vides that a “Social Equity Individual
Applicant shall own no less than a 51
percent Equity Share in the Person to
whom the License is issued.” The
remaining 49 percent is typically owned
by the investor. Ownership Tier 2 pro-
vides that a “Social Equity Individual
Applicant shall own no less than a 33
1/3 percent Equity Share in the Person to
whom the License is issued.”21

Michelle Mabugat and Alexa Stein -
berg of the law firm Greenberg Glusker
Fields Claman & Machtinger, LLP are
corporate and transactional attorneys spe-
cializing in cannabis licensing and corpo-
rate matters. They note that the up dated
social equity rules did away with the
equity tier system. The DCR now refers
to this “tier” system as the “Origin al
Eligibility Verification.” The tier system is
still valid for those who applied by
September 13, 2018, under the applica-
tion requirements of Los Angeles Muni ci -
pal Code Section 104.08 for “Non-Re -

tailer Commercial Cannabis Activity”
conducted prior to the January 1, 2016,
application processing window or who
submitted an application for DCR vetting
during the verification period be tween
May 28, 2019, and July 29, 2019.

To participate in future social equity
licensing rounds, a Social Equity Indivi -
dual Applicant (SEIA) must be vetted
under the requirements of Los Angeles
Municipal Code Section 104.20, subdivi-
sion (b)1. Under Los Angeles Municipal
Code Section 104.20, subdivision (b)2(i),
the SEIA shall own no less than a 51 per-
cent Equity Share in the licensed canna bis
business. However, the SEIA’s 33 1/3 per-
cent Equity Share under Tier 2 remains
valid for SEIAs who applied during the
Non-Retailer Commercial Can nabis
Activity prior to January 1, 2016, pro-
cessing under Los Angeles Municipal
Code Section 104.08, and the Social
Equity Program Commercial Cannabis
Activity Application Processing Type 10
Application Processing - Round 1 under
Los Angeles Municipal Code Section
104.06, subdivision 1(b).

Thus, the Social Equity Program
mandates pairing qualified SEIAs with
in vestors. The SEIAs need the capital
and business acumen the investors pro-
vide, and the investors need the SEIAs on
their team to “plant the seeds” for a
licensed commercial cannabis business.
When the smoke clears, however, some
problems have emerged. Yvette
McDowell is the chair of the Los Angeles
County Bar Association’s Cannabis
Section, which was founded in late
2018.22 A former firefighter and assis-
tant City of Pasadena prosecutor, she
now represents SEIAs. McDowell has
seen certain conflicts arise between
SEIAs and investors.

LACBA Cannabis Section Participation

At the start of the relationship, SEIAs are
presented with legal documents such as
an operating agreement and other docu-
ments which govern the parties’ relation -
ship. Many SEIAs do not understand the
legal ramifications of the documents, and
they lack the means to hire an attorney.
Fortunately, the Los Angeles County Bar
Association’s Cannabis Section, in part-
nership with DCR, has created a Pro
Bono/Low Bono Legal Assistance pro-
gram that will operate through LACBA’s
Smart Law Referral Service for Social
Equity applicants.23 Unfortunately, not
all qualified SEIAs utilize this resource.

McDowell has seen investors attempt
to dilute the SEIA’s 51 percent ownership
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interest to wrestle majority control of the
operation, leaving the SEIA relegated to
no more than a figurehead who has no
say in running the business. McDowell
recalls a case in which the investor had
the SEIA sign a management agreement,
an intellectual property license agree-
ment, and a shared services agreement,
each of which charged the business a per-
centage of gross revenue, rather than net
profits. Such an arrangement can skew
the ownership percentage to 70 percent
or greater in favor of the investor.

Mabugat and Steinberg represent
SEIAs and investors. They note that
investors can spend between $500,000 to
$3 million to start a cannabis business,
before a license is approved. Moreover, it
can take up to four years to turn a profit,
depending on the retail location and
other factors. They believe that debt ex -
pressed in percentages can be code-com-
pliant. For example, a license agreement
with a known cannabis brand that re -
quires 10 percent of net revenue for the
right to use the brand’s trademark on the
retail store’s awning would be legitimate.
To help investors avoid a percentage-of-
costs dispute with SEIAs, Mabugat and
Steinberg also suggest using a fixed
monthly dollar amount for normal oper-
ational expenses such as management
fees. The net proceeds are then divided
under the Equity Share profits structure
of 51 percent to the SEIA and 49 percent
to the investor.

McDowell has also seen investors
offer to pay SEIAs an enticing annual
salary to essentially stay home and pro-
vide no input in the business. If the SEIA
complains, the investor may offer the
SEIA a lump sum payment to buy out
and replace the SEIA. The code provides
that SEIAs shall have unconditional
ownership of Equity Share and states
that “[t]he Equity Share shall not be sub-
ject to conditions precedent, conditions
subsequent, executory agreements, vot-
ing trusts, restrictions on or assignments
of voting.”24 “Social Equity Applicants
may only transfer control or ownership
to Persons who meet the same Equity
Share requirements, and only upon the
prior written approval of DCR.”25

Forced-sale clauses, which are trig-
gered if the SEIA violates certain condi-
tions, are not valid. SEIAs cannot be
forced to sell, and an investor who causes
a forced sale puts the cannabis license in
jeopardy. Another issue is voting rights.
The code provides that SEIAs shall
receive “[a]t least their Equity Share per-
cent of the voting rights on all business



decisions….”26 SEIAs shall also receive at
all times the highest officer position, such
as chief executive officer, unless the par-
ties mutually agree to ap point another
natural person to that position.27 How -
ever, Mc Dowell has seen investor lan-
guage that empowers the majority of the
board to make business decisions, which
she believes is contrary to the Code
because it does not recognize the SEIA’s
51 percent Equity Share of voting rights.
Mabugat and Steinberg believe that fair-
ness and proficiency should govern vot-
ing rights and that allowing board mem-
bers with business experience to make
decisions benefits all parties.

The nature of disputes in the cannabis
industry are wide-ranging and arise out
of a variety of activities that involve dif-
ferent participants. The Los Angeles
County Bar Association’s ADR Section is
in discussions with the Cannabis Section
to mediate disputes between SEIAs and
investors, especially at the early stage
when the agreements are negotiated and
the relation ship is formed. Mabugat and
Stein berg warn that the cannabis licens-
ing process has unforgiving deadlines. If
conflicts about deal points and manage-
ment disputes drag on, the parties risk
missing critical deadlines and the oppor-

tunity to obtain a coveted commercial
cannabis license. A skilled mediator may
help the parties overcome their obstacles
and forge a durable, profitable, and
equitable relationship. n
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